United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



transcript of record. 



NATIONAL BENEFIT ASSOCIATION, A CORPORATION, 

APPELLANT, 

vs. 

PAMELIA ELZIE. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF COLUMBIA 


FILED FEBRUARY 21, 1910. 


vM 






APRIL TERM, 1910. 




o. 


2125. 


NATIONAL BENEFIT ASSOCIATION, APPELLANT, 


r«s. 

PAMELIA ELZIE, APPELLEE. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF COLUMBIA 


INDEX. 

Original. Print 


Caption. a 1 

Affidavit of Pamelia Elgin. 1 1 

Affidavit of defense and stipulation. 3 2 

Memorandum : Verdict for plaintiff for $50.00 and interest from De¬ 
cember 22, 1908 . 5 3 

Order overruling motion for new trial; judgment; appeal. 5 4 

Memorandum : Appeal bond approved and filed. 6 4 

Order making bill of exceptions part of record. 6 4 

Bill of exceptions. 7 5 

Testimony of Pamelia Elzie. 7 5 

Josephine Hall. 10 7 

Minnie Ford. 10 7 

S. W. Rutherford. . 11 7 

Directions to clerk for preparation of transcript of record. 15 9 

Clerk’s certificate. 17 10 


Judd & Detweiler (Inc.), Printers, Washington, D. C., March 17,1910. 



















In the Court ol Appeals of the District of Col umb ia. 


No. 2125. 

National Benefit Association, a Corporation, Appellant, 

vs. 

Pamelia Elzib. 


a Supreme Court of the District of Columbia. 

At Law. No. 51296. 

Pamelia Elgin, Amended Pamelia Elzie, Plaintiff, 

vs. 

National Benefit Association, a Corporation, Defendant 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit:— 

1 Affidavit of Pamelia Elgin. 

Filed January 5, 1909. 

In the Justice’s Court of the District of Columbia, Subdistrict No. 3. 

51296. 

No. 16587. 

Pamelia Elgin, Plaintiff, 

v. 

National Benefit Association, a Corporation, Defendant 

Pamelia Elgin being first duly sworn says that she is the person 
named as plaintiff in the above entitled cause and that her cause of 
action against the National Benefit Association of the District of Co¬ 
lumbia named as defendant in said cause is as follows: That she is a 
resident of the said District and was the mother of John Elgin, de- 
1—-2125a 




2 national benefit association, a corporation, V9. 

ceased. That about two years ago she caused the life of the said 
John Elgin to be insured in the said National Benefit Association 
and said Company issued a policy upon the life of the said John 
Elgin promising to pay the sum of Fifty Dollars to the beneficiary 
mentioned the same to be paid in the event of death also the insu^S 
was to receive a sick benefit. That this affiant was named as ben ° 
hciary of the promises and stipulations in regard to the death benefit 
of said policy,-and has as such been recognized by the said Company. 

., ! ,} “ ie P? llc >' of insurance on said John Elgin so far as the 

death benefit was concerned was in full force and effect at the 

•27tb dll" 1 ?/*'k h ' ™ at "u e Said John E'gin died about the 
noSJ J ° f „ No '' embor > 1908. ‘hat this beneficiary immediately 
notified said Company of the death of said John Elgin and handed 
in book and policy to the said Company. That said John Elgin died 
^ii this District. She after turning her policy and book in to said 
Company her mn was told that she was entitled to nothing and when 
she asked that her book and policy be returned to her, was told 

to Imp ^ Tk rr ty ° f th i® . Com P a "y and that she was not entitled 
Iffipp^r' Jn at aftCr CO j SUtlng her attorney he proceeded to the 
office of said Company and was told that he being a lawyer was aware 

of what remedy he had and that the book and policy was not for any 
person other than this Company, and as he turned, The door Z 

I—' T i hat he ‘ he reupon went to the Superintendent of said 
Company and received practically the same treatment. 

-4 ,,d * ]h . ,s Plmuhff claims of the National Benefit Association of 

ins* OTonnH ° f k Fi j ty Dollars . exclusive of all set-offs and 

just grounds of defense, besides costs of suit. 

PAMELIA x ELGIN. 

19 g« and sworn t0 before me this 11" day of December, 

[8BAL J WM. A. COOMBE, 

Notary Public of D. C. 

8 Affidavit of Defence and Stipulation. 

Filed January 20, 1910. 

In the Justice’s Court of the District of Columbia, Subdistrict No. —. 

At Law. No. 51296. 

No. 16587. 

Pamelia Elgin, Amended Pamelia Elzie, Plaintiff 

VS 9 

National Benefit Association, a Corporation, Defendant. 

Robert Brown being firet duly sworn according to law deposes and 
says that he is the President of the National Benefit Assodation a 












PAMELIA BLZIB. 
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corporation duly organized and incorporated under the laws of the 
District of Columbia; that it is admitted that the National Benefit 
Association issued a policy on the life of John Elgin, now deceased, 
and that plaintiff was named as the beneficiary therein; that the 
provisions of said policy required said John Elgin to pay weekly 
premiums in advance of Twenty (20^) Cents on each and every 
Monday of each week; that said John Elgin alias John Elzie failed 
to pay said National Benefit Association said weekly premiums of 
Twenty Cents each in advance on each and every Monday, and that 
the premium on said policy was, thereby, in arrears at the date of 
the death of said John Elgin, John Elzie and said policy was not 
in full force and effect at the date of the death of said John 
4 Elgin; that, said John Elgin in his lifetime attempted to rein¬ 
state himself in good standing in said National Benefit Asso¬ 
ciation, but died before doing so; that the National Benefit Associa¬ 
tion tendered premium amounting to $1.40 paid by him in such 
effort on November 3, 5 and 12, 1908; that on said November 3, 
1908, said policy had lapsed by reason of default in the payment of 
weekly premiums of Twenty Cents each as required by the pro¬ 
visions of said policy, in consequence thereof, said John Elgin was 
not a benefited member of said National Benefit Association at the 
time of his death, by reason of the fact that his policy had thereto¬ 
fore, become void on November 3, 1908, by reason of said default in 
the payment of weekly payments of Twenty Cents each the bene- 
ficiarv therein named was not entitled to the payment of the death 
benefit. 

NATIONAL BENEFIT ASSOCIATION, 

By ROBERT W. BROWN, President. 

Subscribed and sworn to before me this 22d day of December. 
1908. 


It is agreed by and between counsel for the respective parties in 
the above entitled cause, that the above carbon copy of affidavit of 
defense be used on appeal as part of the record. 

W. A. COOMBE, 

Attfy for Plaintiff. 
JOSEPH H. STlEWART, 

Attfy for Defendant. 

5 Memorandum. 

December 14, 1909.—Verdict for Plaintiff for $50.00 and interest 
from December 22, 1908. 

Supreme Court of the District of Columbia. 

Friday, December 11th, 1909. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 
baugh, Chief Justice, presiding. 
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NATIONAL BENEFIT ASSOCIATION, 


A CORPORATION, VS. 


By Judge Stafford. 

No. 51296. At Law. 

...** 1 

Pamelia Elzie Plaintiff, * 

VS 

National Benefit Association, a Corporation, Defendant. 

Upon consideration of defendant’s motion for a new trial fii^ 
t?L b l ,tS T Tn t y 0f record ’ il « ordered that sSd mSn to 

Fifty Dollars, with interest thereon from Dec* 22(1^1908 6 tn UI th° f 
With costs o^suit to be taxed bv the 

6 ^f Coi n0, b S “ Yf* Appeals 1 of "he ffi j 

-i Acsa usa ass - ■ -<- I 

M emorandum. 

January 7, 1910.—Appeal bond approved and filed. 


Supreme Court of the District of Columbia. 

G Monday, January 3 d y 1910. 

b4S •“i””™'"'. H.n. Harcy M. Ct 


Before Judge Stafford. 

No. 51296. At Law. 

Pamelia Elzie Plaintiff, 

National Benefit Association, a Corporation, Defendant 

to Se and submitting 

and made of record as of the time of tb^ r* &t *u 6 same ^ si S ne ^ 
Which is accordingly done ° f the DOtln « ther «>f «* the trial, 








Pamelia elzie. 
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7 Bill of Exceptions. 

Filed January 3, 1910. 

In the Supreme Court of the District of Columbia. 

At Law. No. 51296. 

Pamelia Elzie, Plaintiff, 
vs. 

National Benefit Association, a Corporation, Defendant. 

Be it remembered that at the trial of the above entitled cause, on 
the 14th day of December, 1909, before Mr. Justice Stafford and a 
jury, the plaintiff to maintain the issue upon her part joined, intro¬ 
duced the following witnesses, who testified in substance as follows: 

The plaintiff herself testified that she was a little over fifty years 
of age, ignorant of business affairs, and could neither read nor write; 
that she was the mother of John Elzie, who died in November, 1908, 
then being twenty-seven years of age; that in January 1907, she 
had caused the life of her said son to be insured in the National 
Benefit Association, the defendant herein. The policy itself was 
afterwards introduced in evidence, being No. 24434. and may be 
referred to if necessary, as may also the membership receipt book of 
the same number which was also introduced in evidence. The plain¬ 
tiff further testified that she was the beneficiary under the policy, 
and understood that by its terms she was to pay twenty cents 

8 per week in consideration whereof the said son was to receive 
a weekly sick benefit of five dollars, and that upon his death 

the plaintiff was to receive fifty dollars; that she had paid regularly 
the premiums due on the policy, and up to her son’s death had 
always believed it to be in full force and effect; that as late as No¬ 
vember 12, 1908, shortly before her son’s death, and repeatedly 
before that time during the months of October and November when 
she was making her payments, the agent had assured her that every¬ 
thing was all straight and her son was in full benefit, and that he 
had told her to tru st everything to him: that no one bad ever read 
the contract of insurance to her nor the rules and regulations of the 
company, and that she had relied entirely upon what the agent told 
her, and that when during her son’s illness she had asked him 
Jthe ageht) tor sick benefits he haa urged ner not t o ask for them 
then hut, to wait and oresenr, her claim later? that she diri wait for 
sometimeafter her son became ill; that he was taken ill about ^No¬ 
vember 3, 1908, and that she did not then believe that his sickness 
was dangerous but that later, during his sickness, she was about to 
press the company for sick dues, and requested them of the agent, 
when he dissuaded her as above stated. She further testified that 
she paid as the premium receipt book shows forty cents during each 
of tne last weeks of October, 1908, one dollar November 3d, and 
twenty cents November 12th, 1908, and that similar payments’ were 
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On cross-exam,nation the plaintiff admitted that the a,Lt did not 

10 _ ^ ofht e of the company to reauest the 

10 payment of sick benefits; that her son could readThnt hi 
... always kept her hook and policy locked un- that har cn * ^ 

£'“* ST X , ov f mbe r lst - 1908 and confined to’hbbed aCm The 

?h5.°on 6 tt £ “ ^embeTIrtTffS 

-Jed to take*'t 

refused to let him do so. and that thereafterwards'a ladTfrom fh* 
defendant s office colled to get them and was likewise refused ** 
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^AMELIA ELZtfi. f 

Josephine IIall, a witness for the plaintiff, testified that in Oc¬ 
tober and November 19(kS, she lived with the plaintiff and that dur- 
mg the last two weeks of October and the weeks of November 3d 
and November 12th she was in the room with the plaintiff, and on 
each of said four occasions when the defendant’s agent called to 
collect the premium she saw the payment made; that on these occa¬ 
sions the agent assured the plaintiff that the book on her son’s life 
was all straight and the policy in full benefit; that the plaintiff after 
paying the agent, would put her book away and was careful not to 
let any one see it, and was very secretive in this respect; that she 
heard the agent tell the plaintiff how much she owed and saw the 

plaintiff pay him, and heard the agent tell her the book was all 
straight. 

♦ 

Minnie Ford, a witness for the plaintiff, testified that she was 
sent by the plaintiff with the receipt book and policy to the office 
of the defendant on the day of the son’s death, and presented the 
book and policy, but payment was refused, the company offering to 
return one dollar and forty cents, which she refused to take; 
it that the company put its refusal on the ground that John 
litlzie was out of benefit or under suspension. 

The defendant on its part introduced as a witness Samuel W. 
Kutherford, who testified that he was its secretary and manager: 
that payment of the policy had been refused on the ground that 

* u- ,, af *i e< ’ , 1 , th , e ass ured was under suspension at the date 

of his death and had been since November 3, 1908; that the com¬ 
pany had tendered one dollar and forty cents or one dollar and eighty 
cents and that it had been refused. ^ 

It also called attention to and relied upon the following condition 
upon the face of the policy: & 

?g reed furthermore, that if any weekly payment of assess- 

( l h - l~. be . e 10r , e tha ? t » r ? e "’® eks overdue the member together 
with this Certificate and all benefits hereunder—shall without fur- 

then notice stand suspended. A suspended member desiring to be 
reinstated may make payments in full of all assessments due, and 
if at the expiration of five weeks from the date of such payment all 
payment of assessments accruing during said five weeks have teen 

T Y *?y eins,a ‘f d upon passing an examination 
satisfactory to the Association. The acceptance however of snrh 

7 ! the AsS0C : a ! i0n shall be deemed to be conditional onlj 
upon the future reinstatement of the member, the Association re- 
serving the right to reinstate the member with or without a medical 
examination. Should the Association decline to reinstate the appli¬ 
cant, the amount paid on account of reinstatement will be returned 
within or at the expiration of said five weeks, or a tender thereof 
12 ,T f T? * hi ! Cert ificate cancelled. Should the A^ia- 
12 fMl t0 , F?turn ? r tender said last mentioned amount 

i n " ,t lln or at the expiration of said five weeks, said member 
shall be deemed to be reinstated, his reinstatement to date from the 
expiration of said five weeks. Provided, however, that should the 



8 national benefit association, A corporation, vs. ' 
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Fonvlh 6 T f f" 0Wing eonditions on the back of the policy• I 

according' S'JSZ'J, “ATS' 

sra ssiratixss'a.'tf? 

three weeks* fter th^ime are* due'^^r pay ^ ents within 

health hut with thi* me a re due providing the member is in good! 

AlsttEff; SMSaf« -t -4 

cv^teK", r* * 

£' d 4 ‘®A)*S' < SSf 

13 Agent ^hall ho ot th« •1 ii an<1 any suc ^ payment to an 1 
BOO 

« «»«l 

dents or widespread incrTe of fin™ Jr whTn theTT ** [ 

sss r e rt h a , n *ir : as ^ 

ments; and whenever assessments are wfifi" 0 T“ kly assess * 
notified of the same fsilnr/ .!, u d ’ and mem bers are duly S 

of thirty (30) davs from d^tp° ft P ay ,? uch a^essniente after a period j 

from benefits undl'suchi'extra 6 assessment'^rp na'S en %h ,C ^ m ® mber 

sessments shall not be levied untifafter a’s4tt of the A^- ? Xtra ^ 
clus,ve of the capital stock, are exhausted^ h Associatlon . «- 1 

Membere morelhan^ree* Mondav '*• ba ® k ° f the receip ‘ book: 
to any benefits f or sickness accident* 'or^tt 5 k " not ** ent ’ded I 
can be reinstated bv paving ud in fiill »P h h, i 811011 members 
a satisfactory Medical examination k . ' back dues and passing 

waived by the Association if it L desires* hm Ch e ^ amination "lay be 
thirty*'*(30)°d^th oefiwithb j 

“ y d ty?e°t^. death h »^ h8d i^ginnbg dun^tLi^ 

^ ^ And the defendant introduced a eertifio/i « , , 

record of Johnnie Elzie showing tu l the death 

1908, at 146 Francis Street S E of Pil l! dl ®, d Novem ber 27, 

Dr. E. E. Richardson br three week, "?^° nia a 2 d was sick unde^ 
age at the time of his death ’ Was twen ^ fiw (25) years of l 

The witness Rutherford also testified that when a member was 
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suspended the policy was lapsed; in such case the practice was to give 
a revival or conditional receipt, and that that course ought to have 
been pursued in the present case instead of entering the payments 
on the receipt book. Owing to the loss of the original affidavit of 
defense filed before the Justice of the Peace, a copy thereof was filed 
hy agreement of the parties, and the same may be referred to if 
necessary. 

At the close of the evidence the defendant moved the court for a 
verdict in its favor, which was overruled, and an exception duly 
noted; thereupon the court charged the jury in a manner to which 
no exception was taken, the defendant relying upon his exception 
to the refusal of the court to order a verdict in its behalf. The jury 
returned a verdict for the plaintiff for fifty dollars, with interest 
from the date of death. Whereupon the defendant moved the court 
to set aside the verdict and grant a new trial on the ground, first, 
that the verdict is contrary to the weight of the evidence, second, that 
it is contrary to the law, which also was overruled, and an exception 
thereto on the part of the defendant duly noted. Thereupon 
15 judgment was entered upon the verdict, from which, in open 
court, an appeal was noted to the Court of Appeals and a bond 
to act as a supersedeas was fixed at one hundred dollars. 

Settled and signed this 3d day of January, 1910, nunc pro tunc. 

WENDELL P. STAFFORD, Justice. 


Directions to Clerk for Preparation of Transcript of Record . 

Filed January 18, 1910. 

In the Supreme Court of the District of Columbia. 

At Law. No. 51296. 

Pamelia Elzie 
vs. 

National Benefit Association. 

The Clerk of the Court will include in the Transcript of the 
Record on appeal to the Court of Appeals the following: 

1. Affidavit of Plaintiff filed in Justice of the Peace Court, of 
December 11, 1908. 

2. Affidavit of defense filed before Justice of the Peace. 

3. Memorandum of verdict. 

4. Judgment, appeal noted. 

5. Memorandum of appeal bond filed Jan. 7, 1910. 

16 6. Bill of Exceptions. 

7. This designation. 

JOSEPH H. STEWART, 

Attorney for Defendant. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 


I, John R. Young, Clerk of the Supreme Court of the District of 

V« To ’ i reby cert ? f y the ^regoing pages numbered from 1 to 
lb, both inclusive, to lie a true and correct transcript of the record 
according to directions 0 f counsel herein filed, copy of which is 

p'o^iPo'fi ‘his^transcript in cause No. 51296 at Law, wherein 
I amelia Elzie is Plaintiff and National Benefit Association, a cor¬ 
poration, is Defendant, as the same remains upon the files and of 
record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 

sea of said Court, at the City of Washington, in said District, this 
loth day of hebruarv, 1910. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 

Pa 1 - I i?, tI . ona L Benefi * Association, a corporation, appellant, vs. 

oi ioin E w Co, w ?[ Appeals. District of Columbia. Filed Feb. 
-h 1»10. Henry W. Hodges, clerk. 
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DISTRICT OF COLUMBIA. 


APRIL TERM. 


Number 2125. 


NATIONAL BENEFIT ASSOCIATION, a Corporation. 

Appellant. 


. vs. 

PAMELIA ELZIE, 


Appellee. 


W. A. COOMBE, 

Attorney for Appellee. 


Hayworth Pub. House. Wash 1> c 




Id the Court of Appeals of the District of Columbia. 

NATIONAL BENEFIT ASSOCIATION, a Corporation. 

Appellee. 

vs. 

PAM ELIA ELZIE, 

Number 2125. 

STATEMENT OF THE CASE. 

I amelia Elzie, the appellee, in this cause in January, 1907, 
caused the life of her son, John Elzie, to be insured in the 
National Benefit Association, paying a premium of twenty 
cents per week in consideration of a death benefit of fifty 
dollars and a weekly sick benefit of five dollars. Pamelia 
Elize being named as beneficiary in said policy. 

The evidence in the case showed that she paid all of the 
premiums herself, that she never read the policy or had 
same read to her, in fact she was an illiterate old colored 
woman and could not read. 

The evidence further showed that she paid the premiums 
as the premium receipt book will show in all the months pre¬ 
ceding November, 1909; and it is shown in the evidence long 
before John Elzie became sick, he, the agent, had assured 
liH* appellee that the book was all straight and beneficial. 
That this was told her in October as well as in November; 
that John Elzie was not taken sick until the 5th day of Nov¬ 
ember, 1908. Had the agent not collected money from this 
appellee in October, 1908, more than five weeks before said 
John Elzie’s death, and the policy expressly provides, that 
five weeks after collecting the premiums upon a suspended 
member if the same is not returned said member will be 
deemed reinstated. 

The evidence shows a course of conduct the same through 
all of these months, which must have been known to the de- 



fondant or appellant company. Every month preceding 
October and November this very agent collected the pre¬ 
miums from this old woman upon this policy. It was his 
duty to tell her the condition of the book, that was his .busi¬ 
ness, together with the soliciting of new business. 

The testimony of the appellee is corroborated by a witness, 
named Josephine Ilall, and is not even sought to be contra¬ 
dicted by a single witness for the appellant company. 

ASSIGNMENT OF ERROR. 

1. Appellant objected to any testimony touching the rep¬ 
resentations made by the appellant company’s agent to the 
appellee, on the ground that the terms of the policy pro¬ 
hibited the agent from changing any of its terms. 

Peoples Fire Tns. Assoc, of Ark. 
vs. 

Goyne, 

73 Arkansas, 315. 

Fire Insurance—Conditions—Waiver by Agent—Limitation 
of Authority—Parol Evidence. 

A fire insurance company may be estopped by the conduct 
of its agent, acting within the apparent scope of his author¬ 
ity, from availing itself of a false answer to a material ques¬ 
tion, or of a breach of warranty, or of a violation of the pro¬ 
visions of the application or policy, notwithstanding clauses 
in the application or policy to the effect that the company 
shall not be bound by any such conduct or representations 
of its agent; and such estoppel or waiver may be proved by 
parol evidence, though the policy or application contains 
clauses to the effect that no waiver shall be effective unless 
indorsed in writing on the policy at the home office of the 
company. 

An insurance company’s superintendent of agencies, with 
power to adjust and settle claims, has authority to waive a 
forfeiture for nonpayment of premiums, although the policy 
provides that waivers can be effected only “in writing signed 
bv the president, vice-president, or secretary.” 

10 LR. A. (New Series) 1064. 







In Thompson vs. Trader’s Ins. Co., 169 Mo. 12 68 S W 
Rep 889. wherein it was held that where the agent knows 
t mt additional insurance has been taken out contrary to the 
condition of the policy, but does not object, his conduct 
amounts to a waiver which is binding on the insurer al¬ 
though the policy provides that the agent has no authority 
to waive any of its terms. That case has been followed in 
later cases in the same jurisdiction. Gorton vs. Milwaukee 
Mechanics Ins. Co., 115 Mo. App. 69, 90 S. W. Rep 747 . 
Kiley vs. American Cent. Ins. Co. 117 Mo. App. 229, 92 S. W.’ 
Rep. 1147; Rudd vs. American Guarantee Fund Mut F Ins 
Co., 120 Mo. App. 1 , 96 S. W. Rep. 237. The reported cases 
have also been followed in Capital F. Ins. Co. vs Mont¬ 
gomery, 81 Ark. 508, 99 S. W. Rep. 687. 

In Phoenix Ins. Co. v. Grove 215 Ill. 299, 74 N E Rep 141 
affirming 116 Ill. App. 529 wherein the policy contained the 
stipulation that a waiver must be by an endorsement on the 
policy the court said: “It is a just and reasonable rule that 
one who is authorized to waive a condition or provision of a 
policy by writing may also waive the writing. A pro- 
vision that nothing less than an express agreement to be 
indorsed on the policy shall be effectual as a waiver is itself 
a condition and is capable of being waived and dispensed 
with as any other condition of the policy.” That case was 
cl lowed in Continental Casualty Co. v. Johnson, 119 Ill 
App. 93; London Guaranty Co. v. Ilartman, 122 Ill. App. 315 ’ 
The prevailing rule seems to be that an insurance com¬ 
pany is hound by the acts and declaration of a soliciting 
agent at or before the issuance of the policy although the 
policy prohibits any waivers by agents, or stipulates that 
the agent shall he the agent of the insured, where it is not 
shown that the insured was informed of such limitation. 

Standard h. Ins. Co. vs. Frazer, 76 Fed. Rep. 705, 44 IT. S 
App. 694; Crouse vs. Hartford F. Ins. Co. 79 Mich 249, 
Andus vs. Maryland Casualty Co. 91 Minn. 368; Woolridge 
v. German Ins. Co. 69 Mo. App. 417; Westchester F. Ins 
Co. v. Wagner, 24 Tex. Civ. App. 140. 




Ilart vs. Niagara F. Ins. Co., 9 Wash. (520. See also New 
York L. Ins. Co. vs. Russell, (C. C. A.) 77 Fed. Rep. 103; 
Haight vs. Continental Ins. Co. 92c X. Y. 51; Schwarzbach v. 
Ohio Valley Protective Union, 25 W. Va. 622; Coles vs. Jef¬ 
ferson Ins. Co. 41 W. Va. 251. 

ARGUMENT. 

The agent for the appellant company in this cause was in¬ 
trusted with certain powers and duties, he was sent forth by 
the appellant company with authority to collect money as 
premiums upon policies issued on the lives of human beings 
by said company; it was his duty to visit this appellee every 
week and tell her the condition of her book and collect the 
amount which was due. The system was an intricate one 
which the company had. and it is perfectly plain that the 
appllec had to rely upon what was told her, as the evidence 
shows she never asked the advice of any person in regard to 
the policy but the agent. 

The book will show that his collections from the appellee 
was of an irregular system all the way through, the book 
shows that he collected some money from appellee in July, 
August, September. October and November, that prompt 
payments were never insisted upon. The company, who is 
the appellant in this case must have had knowledge and the 
law presumes they had, of the manner in which these collec¬ 
tions were made. 

Is it fair that they are }>ermitted to send an agent among 
these ignorant class of people to collect and insure their 
lives, limit tin* duties of said agent by clauses in the policy 
and the application therefor disabling the agent from bind¬ 
ing the company in any manner not stipulated in the policy. 
Fan one party to a contract thus prevent himself being 
bound bv the ordinary principles governing principal and 
agent? If a man sends forth an agent and clothes him with 
authority to do certain acts, his acts within the scope or even 
apparent scope of his authority, but contrary to his private 
instruction, still the principal is bound. These are funda- 
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mental doctrines in the law of principal and agent, and have 
been applied in every court where the common law prevails. 

The agent of the appellant company as testified by Ruther¬ 
ford, the president of the appellant company, was instructed 
whenever a book was out of benefit to give a conditional re¬ 
ceipt thus apprising the insured of the fact that the book 
and policy was out of benefit. Now if this had been done, 
they could perhaps then insist upon a forfeiture, but as it 
v as they have deliberately on many occasions deceived this 
appellee by putting premiums on the book, when they claim¬ 
ed the book was out of benefit; they put the premiums on her 
book when they allege she was out of benefit on the 22nd day 
of October, 1908. And many times prior to that time pay¬ 
ments were put upon the book when they should have been 
placed upon a conditional receipt, showing they were re¬ 
ceived conditionally. Is the appellant company not respond 
sible. for this act of the agent. lie was employed for that 
purpose of giving conditional receipts and writing premiums 

when received and in benefit upon the books of the policy 
holder. 

In Rochester German Ins. Co. vs. Schmidt, 151 Fed. Rep. 
(>87, the court said: That where a policy contained the limi¬ 
tation that no provision could be waived except by a written 
indorsement thereon, it was held that the knowledge and 
conduct of the agent in issuing and continuing a policy con¬ 
trary to one of its conditions operated as a waiver, and that 

the insurer was estopped to set up want of authority in the 
agent. 

In Ins. Co. 12 Fed. Rep. 608, the same rule was laid down 
16 atl. Rep. 263. 

Respectfully submitted, 

W. A. COOMBE. 




